I. We Need Health Care Reform

In a recent survey by the Kaiser Family Foundation, 40% of Americans believe the quality of health care has gotten worse in the past five years.  What has caused that decline?  The headlines are filled with health care problems, including:
· Since 2000, health-care premiums for families have soared almost 60 % nationally. (Kaiser Family Foundation survey).
· Since 2000, Wisconsin workers have been hit with their share of premiums rising 4 times as fast as wages, climbing 49% while average wages have crept up by only 12.2%. (Families USA).
· Since 2001, we now have 5.2 million more uninsured Americans, raising the number to 45 million.  Some 245,000 more Wisconsinites have gone uninsured at some point over the past two years. (US Census Bureau).
· Each day more than one jumbo jet full of people die as a result of medical errors; that’s as many as 195,000 Americans annually. (HealthGrades study)
 

Despite these urgent warning signs, the mighty medical-insurance-HMO-drug industries simply wants to avoid these real problems and focus on one miniscule part of health care spending:  medical malpractice.  They claim that our right to file medical malpractice claims is the chief cause of our healthcare mess—higher premiums, more uninsured people, less competitive businesses.  They argue that closing the courthouse door to ordinary citizens will somehow open up access to health care and hold down costs.  
However, piling all the fault on medical malpractice claims is just too preposterous to be believed.
· Malpractice Insurance costs account for only 40 cents out of every $100 spent on Wisconsin healthcare or$107.9 million compared with total health care costs in Wisconsin of $26.8 billion in 2002. (Insurance Commissioner’s office) 
· On average from September 1990 through December 2002, only 101 people per year in Wisconsin received compensation for injuries caused by medical negligence, ranking 49th of the fifty states. (National Practitioner Data Bank.)  That is only one payment for every 54,455 people in the state!
Because direct malpractice costs are so low, the medical industry has come up with “defensive medicine” as a “black hole” for rising health care costs.  Well, the Government Accounting Office has investigated the this claim and found that (1) some defensive medicine is good medicine, (We do teach defensive driving.)  (2) managed care discourages bad defensive medicine, and (3) doctors do defensive medicine because they make money from defensive medicine.
Example:  Think of the case of Jeanne Fransway from Chippewa Falls, WI.  At 25-years old, Jeanne died of undiagnosed leukemia.  Over a nine-month period before her death, Jeanne had gone to a doctor over 40 times complaining of frequent nosebleeds.  The doctor never did a blood test.  What do you think the blood test would have cost?

Rather than confront the real problems of our health care system, the medical-insurance-HMO-drug industries are spending a lot of money on a PR campaign to change the subject. Instead of talking about reforming a health care system that is safer, less expensive, much less bureaucratic, they prefer a different topic: why we ought to surrender our legal rights under the Constitutional to hold medical providers and big corporations accountable. 

That is the wrong issue. The real issue is, “How do we lift the quality of medical care and reduce serious medical errors and thus malpractice claims?”
We believe that the number of people that die or are injured as a result of avoidable medical errors is a hidden epidemic, and lies at the heart of much that vexes patients, doctors, and the public alike.  

II. A problem of massive proportions
How big is the problem? 

Each year, as many as 195,000 Americans may die in hospitals due to medical errors, states the most recent study on the issue.

"The equivalent of 390 jumbo jets full of people are dying each year due to likely preventable, in-hospital medical errors, making this one of the leading killers in the U.S," said Samantha Collier, vice president of medical affairs at HealthGrades, which publishes rankings of hospitals and doctors and released the recent study.  

That means preventable medical errors are now the 6th leading cause of death in the US, More than the death toll from automobile deaths, AIDS, or breast cancer.

This is double the number estimated five years earlier when the Institute of Medicine study released a study that up to 98,000 people died in hospitals as result of medical errors.

What causes medical errors?

A variety of things cause medical errors.  Here are some examples.

· Mix-up in patient identities 

The Linda McDougal story: wrong biopsy for wrong patient

Linda McDougal, a Wisconsin woman, was diagnosed with breast cancer. Based on some medical tests, she was told that she must have both breasts removed.  After the surgery, her doctor came into her room and told her the laboratory had switched her biopsy with another patient’s. There was no need for the devastating, life-altering operation.

· Faulty diagnosis

David Weiss of Neenah was diagnosed with a malignant brain tumor in late 1997.  A pathologist gave that diagnosis after studying results of a biopsy.  David underwent brain surgery and a portion of his brain was removed before the surgeon discovered there was no tumor!  David suffered extensive brain damage.  He needs daily care and is unable to work.  He is paralyzed on one side, has trouble speaking, and has difficulty naming objects and people.

· Delayed Diagnosis

Sarah Hegarty of Milwaukee was only 15-years-old when she was admitted to the hospital with severe abdominal pains.  For the next 24 hours, Sarah was desperately ill.  Despite vomiting, having an increased heart rate, and lowered blood pressure, a doctor never actually examined her.  She went into cold shock and coded.  Emergency surgery revealed a complete bowel obstruction that had not been diagnosed.  Over a two-year period, she underwent more than 50 surgical procedures, including a bowel and liver transplant, at a cost of over $3.5 million.  During her two year hospital stay, she had an open abdominal wound that was a recurring source of bleeding and infection, was given extremely large doses of pain medication, and had to be fed intravenously because she was unable to eat.  Despite these extraordinary medical efforts to undo the damage that had been done, Sarah died on March 16, 1998.

· Doctors sometimes overlook basic conditions, like high blood pressure or hemophilia, and prescribe exactly the most disastrous course of treatment.

Tanner Noskowiak of Menasha had his life change permanently when he was only five weeks old.  Diagnosed as a hemophiliac, Tanner needed blood-clotting factors to protect him from damaging bleeding during medical tests.  The doctor’s records show he knew Tanner was a hemophiliac, but he failed to give the proper blood clotting factors.  Tanner suffered an epidural hematoma, leaving him with severe neurological deficits, including very limited arm function.

· Surgical errors

Ellen Kachar was a 67-year-old Milwaukee woman who visited a clinic to have a heart pacemaker implanted in a pretty routine procedure. On the first attempt for insertion, the doctor punctured her lung, prompting her to complain of breathing problems.  The doctor tried again, this time piercing her aorta. She bled to death.

· Object left inside a patient during surgery.  A study published in the New England Journal of Medicine reported that surgical teams leave clamps, sponges and other tools inside about 1,500 patients nationwide each year.

A Fort Atkinson woman had surgery for ovarian cancer.  A 13-inch metal retractor was left in her.  After weeks on constant pain, an x-ray was taken and the retractor discovered.  Another surgery was performed.  During the legal discovery process, the technicians responsible for counting the surgical instruments and sponges knew they were short, but didn’t want to disclose it to the surgical team.

· Failure to timely diagnose and treat cervical fracture.  
Audrey Guzman, a 49-year-old mother of two of Milwaukee was taken to a local hospital emergency room after falling down some stairs in her home.  She was placed on a backboard and x-rays taken.  She could move all her limbs when she arrived at the hospital.  The emergency room physician said she could be moved and Audrey was taken off the backboard and attempted to walk.  She collapsed.  She is now an “incomplete quadriplegic” and unable to move her lower extremities and has limited movement in her upper extremities.  Apparently, the x-rays of her spine did not go down far enough to reveal the cervical fracture she sustained.  

· Improper medications.  It is estimated that more than 100,000 people a year die in hospitals from adverse reactions to medications.
  
· Lisa Buestrin of Mequon was just 29 years old when a doctor gave her a drug at 100 times the recommended amount.  Lisa was getting sicker.  The doctor then stopped giving her the medication and Lisa crashed.  She ended up in a coma for three weeks, awaking to find herself a quadriplegic with extensive nerve, skin and muscle damage.  Her bright future as a young attorney and Republican political activist was destroyed.  
· At the age of 3 ½ weeks, Kellon Czyscon had relatively minor stomach surgery at a Rice Lake Hospital.  But things went tragically wrong with Kellen’s hospital aftercare.  He died of a morphine overdose after the doctor gave him 5 times the recommended dosage.

· Profit Motive and Reckless Indifference
Karin Smith, age 29, and Dolores Geary, age 40, of Milwaukee died after a laboratory misread their Pap smears multiple times.  Unfortunately, this was not a question of simple mistakes but of a system of profit-driven, assembly-line medical care. The person reading the Pap Smear slides was assigned to screen 160-200 slides a day when federal regulations limited screeners to no more than 100 slides a day.  In addition, the screener knew what slides would be reviewed for quality control.  Plus the medical director was also a member of the HMO board awarding the contract for laboratory work.  Experts in the cases agreed, the over-worked screener probably never even looked at the slides.  The laboratory in question was prosecuted for reckless homicide and pleaded no contest.  The judge in the case recommended the maximum punishment and said, “It’s clear to this court … that [the screener and medical director’s] bottom line of how much they could profit in this lab took precedent over the bottom line of quality health care.”

· Children, in particular, are at risk of losing their lives due to medical errors.  An estimated 4,000 children died in 2000 because of medical errors and safety lapses.
 

· Shay Leigh Maurin of West Bend was taken to the local hospital with symptoms that included excessive thirst and urination.  A physician’s assistant said her ear looked a little red and prescribed an antibiotic.  Shay’s system’s persisted and she was vomiting and having problems breathing and she returned to the emergency room the next day.  The doctor diagnosed an ear infection, upper respiratory problem and slight dehydration and sent her home.  Ten hours later, the mother carried her back into the emergency room where she slipped into a coma and died one day later on May 8, 1996.  Her death would have been prevented if the health care providers she visited had diagnosed her diabetic condition and ordered a test that cost less than $1.
How much do medical errors cost?

Total national costs (lost income, lost household production, disability and health care costs) of negligence in hospitals are estimated to be between $17 billion and $29 billion each year.
  By contrast, the National Association of Insurance Commissioners reports that the total amount spent on medical malpractice insurance in 2000 was $6.4 billion.
 This is at least three to five times less than the cost of medical negligence to society.
If medical errors are such a problem, why isn’t more being done to stop it?

That’s a very good question.  The vast majority of health care providers are diligent, caring individuals.  

But healthcare is being more and more turned into a commodity whose main function is to create maximum profits for insurers, HMOs, drug companies, and medical suppliers. This commodity character of US health care generates enormous pressures to force doctors see as many patients as possible, to restrict expensive treatments, to release patients quicker and sicker, and reduce nursing staffing. So it’s a system that runs on profits for those dominating the system, and enormous pressures for those delivering the care. 

In fact the New England Journal of Medicine found that patients in 12 US metropolitan areas were given the standard recommended medications, screening, testing, surgery and interventions only 54.9 percent of the time.
  That is less than the percentage of baseball games the New York Yankees win each season.

Here are major issues:

A. Understaffing

Post-surgery deaths increase when nurse/patient ratio exceeds 1:4.  When that ratio reaches 1:5, a 7% increase in deaths results. At a ratio of 1:8, deaths soar by 31%.

B. Poor Monitoring

The Institute of Medicine report To Err is Human found that least 100 patients die per day in US hospitals because of injuries from their care, not their diseases.  However, as one author said, the injuries are often “invisible.”
  A simple calculation shows why:  If 100 patients die from injuries in US hospitals each day and there are 5,000 hospitals, that is roughly one death per hospital every two months.  The invisibility of injuries to patients makes them seem trivial or infrequent.  

One suggestion is building a better system for tracking and preventing medical errors.  Congress is now on cusp of passing a bill to provide for the tracking of medical errors.
  The only problem:  It is voluntary and the patient is barred from knowing the contents of the medical errors report.  It should be mandatory and patients should be made aware of the problem.

C.  Repeat Offenders

A small group of doctors causes the lion’s share of malpractice payouts.  Public Citizen has estimated that 5% of doctors account for 54% medical malpractice payments.
  

Wisconsin has not been immune to this problem.  The Eau Claire Leader-Telegram has revealed two different doctors  — Dr. M. Terry McEnany, a heart surgeon at Luther Hospital/Midlefort Clinic, and Dr. Thomas V. Rankin, a neurosurgeon at the Sacred Heart Hospital — had numerous malpractice claims filed against them.  Dr. McEnany surrendered his medical license and Dr. Rankin had his medical license revoked after it was determined he lied on his Wisconsin medical license application to avoid disclosing his criminal record for sales tax fraud in Pennsylvania.  

D.  Doctors Rarely Admit Mistakes

Secrecy is a major issue when dealing with medical errors.  Patients are often in the dark and never told what happened, and their families receive the full truth only when providers are under oath in a malpractice case.

Here’s an example.  On November 30, 1995, 13-year-old Lindsey Schultz of Menomonie, went to the hospital at 10 p.m. with her mother, Barb, complaining of stomach pains.  She was diagnosed with appendicitis.  Immediate surgery was required.  After about 2 hours the doctor came out and told Barb that Lindsey was bleeding and he couldn’t locate the bleeder.  At that point they flew Lindsey by helicopter to Eau Claire where she died.  The parents had no idea what happened, but an autopsy was requested by the hospital.  On the day of the funeral, the death certificate arrived listing Lindsey’s cause of death as “medical misadventure.”  The family was shocked.  Only later did the family discover that the doctor chose to perform a laparoscopic procedure and did a blind insertion with a tocar instrument, which punctured Lindsey’s abdominal aorta and she bled to death.
Even the release of the data concerning the number of medical errors for hospitals is not often public.  A 2003 University of Oregon study looked at quality control data from 24 Wisconsin hospitals and found that when the data is presented only to hospitals and the not the public, quality was far less likely to improve.

In Wisconsin the Wisconsin Collaborative for Healthcare Quality has been attempting to get hospitals to adopt 42 quality measures.  It costs hospitals $17,000 to joint the effort.  However, many large providers have refused to become part of this effort citing the $17,000 cost as the primary reason.  However, the same hospitals spent $7.4 million in advertising last year.

E.  Weak Medical Discipline System

In over 90% of the complaints presented to it 1998-2002, the Medical Examining Board took no disciplinary or corrective action of any kind against physicians.

In 2002, Wisconsin ranked 49th in the rate of serious disciplinary actions taken against doctors.
 

Of Wisconsin doctors found to have engaged in “substandard care, incompetence, or negligence,” just 15% received license revocation, suspension, or surrender.  In fact, 4 out 5 doctors who made malpractice payments of over $1 million dollars in the 1990s have had no disciplinary actions against them.

Of Wisconsin doctors found guilty of sexual abuse or misconduct with a patient, only 43% were issued a license revocation or voluntarily surrendered their license.
Below are examples of how dysfunctional the MEB is, you may want to use one in the presentation.

A Needless Death, No Corrective Action

The Beverly McIntyre story:
Following several key mistakes in treating her (such as prescribing a medication to which she was allergic), a doctor attempted a kidney biopsy on the 65-year-old Milwaukee woman.  The doctor cut an artery, and Betty McIntyre died.

Because Wisconsin’s current wrongful death law, Beverly McIntyre’s daughters were unable to have their day in court. 

A complaint was filed with the state’s Medical Examining Board (MEB).  A physician who had worked with the physician in question said, “I am ashamed that an associate of mine demonstrated such negligence.”  The MEB decided “not to proceed any further with this complaint.” 

A Christmas nightmare: wrong medication, slow response:  Peter Bollig story

Peter Bollig suffered a heart attack and was taken to the hospital in Mauston. Despite his history of high blood pressure, he was given a medication that should never be taken by those hypertension. Despite severely deteriorating indicators, the doctor delayed many hours in sending him to a Madison hospital better equipped to deal with serious heart attacks.  Mr. Bollig died on Christmas day, 2001.

His son, James Bollig, discovered that under Wisconsin law, that he had no right to file a wrongful death malpractice claim because his father was divorced. He then filed a complaint with the Medical Examining Board. The MEB examiner found serious errors in the doctor’s handling of the case. However, the MEB attorney recommended that the case be dropped because of a supposed precedent where a doctor gave a patient too much of the correct medication. The Medical Examining Board ultimately took no action against the doctor whatsoever.  

And sometimes the MEB has acted without even talking to the patient.

The MEB investigated a Viroqua pediatrician for prescribing over 12,000 milligrams of morphine a day to Lori Schmitz for pain relating to a work place accident.  Schmitz’s workers comp carrier filed the initial complaint.  The MEB investigator never told or questioned the patient or her family about the complaint.  The doctor was given a slight penalty by the MEB.  Two months later the patient suffered a seizure and permanent brain damage.  Ms. Schmitz now lives in a mental institution near New Orleans costing over $1000 a day.  The ordeal led to a lawsuit and a settlement from the Wisconsin Patients Compensation Fund for over $10 million.  A second complaint was filed with the MEB in 2002.  Two years have passed and the MEB still has not acted against the doctor.
F. Artifical limitations on compensation for harm

Limitations on compensation often close the door to justice. Wisconsin established a $350,000 cap on noneconomic damages in 1995.  It is indexed to inflation and currently now $432,000.  This means juries are no longer allowed to decide what will properly compensate injured patients and their families for their injuries.  

A study from the Harvard School of Public Health indicates that caps on non-economic damages results in inequitable payouts across different types of injuries and limits patients’ ability to be fairly compensated for their pain and suffering.

The study analyzed a sample of jury verdicts in California that were subjected to the state’s $250,000 cap on non-economic damages. They found that reductions imposed on grave injuries were seven times larger than those for minor injuries. People suffering from pain and disfigurement had particularly large reductions in their awards.
How can we to restore safety and accountability for patients?

Individual vigilance and advocacy. Patients and especially family members must remain alert and vocal about insuring that providers know about pre-existing conditions and incorrect medications. Family members need to view their role as an active one. 

Shine sunlight on problems. Public disclosure of problems in patient safety lead to substantive changes.  Urge hospitals to disclose error rates, and enact legislation to make this information easily accessible. 

Sufficient staffing and adoption of programs to prevent medical errors.  Hospitals need to have adequate nursing levels to provide quality care to patients.  Hospitals should also adopt systems that reduce errors, such as bar coding prescription drugs or systematic markings for surgery.

Wake up the disciplinary watchdog. The Medical Examining Board needs to be fundamentally re-structured in order to protect patients from incompetent and negligent doctors.  There needs to be more public members on the board.

Protect your right to your day in court. Closing the courthouse doors rewards bard conduct.  To make doctors accountable and to gain a sense of justice, the most meaningful option is to file a medical malpractice claim. But this right is under intensifying attack at both the state and national level even at a time of while medical errors are still occurring at a disturbing rate.

Let juries, not legislators, decide what injured families should recover. The current artificial limitations on damages are exceedingly unfair.  The most severely injured are hurt the most.  That is neither fair nor equitable.  

Conclusion

To sum up, medical errors seem to be the elephant in the room that no one wants to acknowledge or talk about.  It has become a silent epidemic that has never received the attention paid to other life-threatening events, like auto accidents or breast cancer.  

Allow me to encapsulate what I have discussed:

First, medical errors harm our citizens.  Think of how preventable medical negligence forever changed the life of Linda McDougal and others like her. Image the jumbo jet of people dying each day due to hospital errors.  The scope of medical errors that could hurt or kill anyone of our families is just too massive for us to ignore.

Second, closing the courthouse doors rewards bad conduct.  A lower standard of justice will not raise the quality of our healthcare. Just 40 cents of every $100 spent on health care is devoted to medical malpractice costs. 

Third, most medical errors are preventable. If we create a safer healthcare system, we eliminate the need for people to seek justice for the harm they would have otherwise suffered. 

This also means resources are needed to ensure there is sufficient staffing, good training, a systematic approach to avoiding mistakes, full public disclosure, and the needs of patients—not the insurance and HMO bureaucracies—are placed at the center of our healthcare universe. We have a healthcare system where the decision makers demand high profits and those delivering health care face intense pressures to save money while saving patients. This is an unhealthy combination. 

Fifth, the public must police the medical profession, if the medical profession won’t police itself.  We must restore some teeth to our watchdog, the Medical Examining Board, so that the public is protected from bad medical professionals.

Finally, bad medical professionals must be held fully accountable. Those harmed by medical errors are entitled to their day in court. Right now, artificial limitations on compensation prevent many injured people from accessing the justice system.

It is one of the perversities of our modern political culture that the documented evidence of medical errors can reach epidemic levels, yet the responsibility for it is so easily transferred by those most responsible — health care providers and insurers — to those hurt or killed.  I urge you not be taken in by this well-funded, deceptive onslaught against our Constitutional right to our day in court.  Until health care providers place patient safety as their top priority, every patient is at risk.  I urge you to demand the right to patient safety. 

We recommend you review the stories below and use a few of them in your presentation.  You can also use examples from your own cases.








� David Studdert, Michelle Mello and Y. Tony Yang, Journal Health Affairs, July/August 2004, � HYPERLINK "http://www.insurancejournal.com/news/national/2004/07/08/43841.htm" �http://www.insurancejournal.com/news/national/2004/07/08/43841.htm�.





�  HealthGrades report July 2003.  See Milwaukee-Journal-Sentinel article,  lA July 28, 2003.


�  To Err is Human; Building a Safer Health System, Institute of Medicine, 1999.  The Institute is affiliated with the National Academy of Science.


� Gawande, Atul, et al., “Risk Factors for Retained Instruments and Sponges After Surgery,” New England Journal of Medicine, Vol. 348, page 229, January 16, 2003.


� Bruce Pomeranz, M.D., et al., Journal of American Medical Association. April 1998.  (NY Times article entitled, “Reactions to Prescribed Drugs Kill Thousands Annually, Study Says.”  April 15, 1998.


�  Marlene R. Miller M.D., et al., Pediatrics, Vol 113, pg. 1741. June 2004.


� To Err is Human; Building a Safer Health System, Institute of Medicine, National Academy of Science 1999.


� NAIC, Statistical Compilation of Annual Statement Information for Property/Casualty Insurance Companies in 2000 (2001).


� June 2003 report, Milwaukee Magazine article, A+ Doctors by Mario Quadracci, page 60. July 2004.


� (Source: study by Linda Aiken, University of Pennsylvania School of Nursing, DATE)


� Donal M. Berwick, “Invisible Injuries,” The Washington Post, Page A 17, July 29, 2003.


� H.R. 663, Patient Safety and Quality Improvement Act, introduced on February 11, 2003 and passed the House on March 12, 2003.  It passed the Senate with an Amendment on 7/22/04 and a conference committee was requested.


� Need report.


� See supra note 17.


� Medical Examining Board data 1998-2002


� Public Citizen review of Wisconsin records 1992 and 2001.


� “4 our 5 doctors who made malpractice payments not disciplined.” Associated Press, Wisconsin State Journal, page 6A, June 30, 2000.
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